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STATEMENT OF THE | SSUE

The issue is whether plan amendnents 00-1, 97-4, and 01-7
adopted by Ordi nance No. 598 on Septenmber 25, 2001, are in
conpl i ance.

PRELI M NARY STATEMENT

This matter began on Septenber 20, 2001, when Respondent,
Martin County, adopted Ordi nance No. 598 approving certain
amendnents to its Conprehensive Plan. After Respondent,
Department of Community Affairs, published a Notice of Intent
to find the plan anmendnents in conpliance, on Decenber 7,
2001, Petitioners, Donna Melzer, Sally O Connell, and Martin

County Conservation Alliance, Inc., filed a Petition for



Formal Adm nistrative Hearing challenging the plan amendnents
on nunerous grounds. The matter was forwarded to the Division
of Adm nistrative Hearings on Decenber 13, 2001, with a
request that an Adm nistrative Law Judge be assigned to
conduct a hearing. On Decenmber 20, 2001, Petitioners filed an
Amended Petition for Formal Adm nistrative Hearing. By Orders
dat ed January 22 and February 5, 2002, Intervenors, Dick

Bl ydenstein and Econom c Council of Martin County, were
authorized to intervene in this proceeding. Intervention by
Economi ¢ Council of Martin County was reconfirmed by Order

dat ed February 14, 2002, after Petitioners nmoved to dism ss

t hat Intervenor.

By Notice of Hearing dated January 11, 2002, a final
heari ng was schedul ed on March 5-8, 2002, in Stuart, Florida.
A continued hearing was also held on April 30 and May 1, 2002,
at the same location. On February 14, 2002, a Notice of
Demand for Expeditious Resol ution under Section 163.3189(3),
Florida Statutes (2001), was filed by Martin County. Because
the final hearing was already scheduled within 30 days of the
filing of that paper, no action on the Notice was necessary.

At the final hearing, Petitioners presented the testinony
of Nicky van Vonno, director of growth managenment for Martin
County; Fred Goodrow, an urban planning consultant and

accepted as an expert; Donna Mel zer, a former County



Commi ssioner; Charles L. Pattison, executive director of 1000
Friends of Florida; Dr. Arthur C. Nelson, a professiona
pl anner and accepted as an expert; Sally O Connell; Harry W
King, a planner with Martin County; Roger W /I burn, a community
program adm ni strator with the Departnment of Community
Affairs; and Margaret Hurchalla, a former County Comm ssioner
and accepted as an expert. Also, they offered Petitioners’
Exhibits 6, 9, 13, 28, 32-38, 42, 42C, 49, 51, 58, 59, 90, 98,
99, and 103. All were received in evidence. Respondent,
Departnment of Community Affairs, presented the testinony of
Roger W I burn, a comrunity program adm ni strator accepted as
an expert. Also, it offered Departnent Exhibits 1-5 and 6A-D
whi ch were received in evidence. Respondent, Martin County,
presented the testinmony of WlliamH Fruth, an economc

pl anner; Nicki van Vonno, director of growth nmanagenent for
Martin County and accepted as an expert; Ted Astolfi, a nmenber
of the Martin County Busi ness Devel opment Board and accepted
as an expert; and Dr. Merle F. Dinbath, an econom c consultant
and accepted as an expert. Also, it offered County Exhibits
1-16 and 17A-C. All were received in evidence. Intervenor,
Econom ¢ Council of Martin County, presented the testinony of
Charl ene Hoag, its executive director, and offered

| ntervenor's Exhibits 1-6, which were received in evidence.



Finally, the parties offered Joint Exhibits 1-6, which were
received in evidence.

Al t hough prepared on an earlier date, the Transcript of
the hearing (12 volunmes) was not filed with the undersigned
until Septenber 16, 2002, while the original exhibits were not
filed until Septenber 17, 2002. By agreenent of the parties,
the time for filing proposed findings of fact and concl usi ons
of | aw was extended to Septenmber 12, 2002. All parties,
except Econom ¢ Council of Martin County, submtted proposed
orders, and they have been considered by the undersigned in
t he preparation of this Recomended Order.

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

A. Background

1. In this land use dispute, Petitioners, Sally

O Connell (O Connell), Donna Mel zer (Melzer), and Martin
County Conservation Alliance, Inc. (MCCA), contend that three
anmendment s (Anendnents 00-01, 01-7, and 97-4) to the Martin
County Conprehensive Plan (Pl an) adopted by Respondent, Martin
County (County), are not in conpliance. Anmendnent 00-01 nakes
certain textual changes to the Econom c El ement and Future
Land Use Elenent (FLUE) of the Plan. Anendnents 01-7 (al so

known as the Blydenstein amendnent) and 97-4 (al so known as



t he Seven J anmendnent) amend the Future Land Use Map (FLUM by
changing the | and use designati on on property owned by
| ntervenor, Dick Blydenstein (Blydenstein), and Seven J's
| nvestments, Inc., from Mobile Honme Residential and Medi um
Density Residential, respectively, to General Commercial. The
parties agree that the validity of Amendnents 01-7 and 97-4 is
conti ngent on whet her Amendment 00-01 is in conpliance.

2. On Septenmber 25, 2001, the County approved Ordi nance
No. 598, which adopted the foregoing anendnents and three
ot her FLUM amendnents not relevant to this dispute. On
Novenmber 16, 2001, Respondent, Departnent of Community Affairs
(Departnent), the state agency charged with the responsibility
of review ng comprehensive | and use plans and anendnents,
issued its Notice of Intent to find the amendnents in
conpliance. |In addition, an external review of the anmendnents
was conducted by the Departnent of Transportation (DOT), the
Treasure Coast Regi onal Planning Council, the Departnent of
State, and the Departnment of Environnmental Protection. Except
for m nor objections by DOT, which were satisfactorily
resol ved, no objections were filed by any review ng agency.

3. On Decenber 7, 2001, as |later anmended on Decenber 20,
2001, Petitioners filed their Petition for Formal

Adm ni strative Hearing chall enging the plan amendnents. As



reflected in their unilateral Pre-Hearing Statenent,
Petitioners contend that:

The data and anal ysis for the anendnents
was not available to the public throughout
the review and adopti on process.

The concl usi ons about supply and demand for
commercial land uses that underlie the
adoption of the amendnents to the Econom c
and Future Land Use El enents, and the

"Bl ydenstein" and "7J" [FLUM Anendnents
are not supported by the best avail able and
pr of essi onally acceptabl e data and

anal ysis. Instead of a deficit of, and
need for, land available for comerci al
uses, there is a surplus of |and avail able
for such uses.

The "Bl ydenstein" and "7J" [FLUM

Amendnments are not supported by data and

anal ysis concerning the availability of

infrastructure, the character of the |and

and the need for redevel opnment. The

approval of these FLUM anendnents is

i nconsistent with several provisions of Ch.

163, Fla. Stat., Rule 9J-5, F.A C., and the

Martin County Conprehensive Pl an.
These all egations may be grouped into three broad categories:
(1) that the data and anal ysis was not avail able for public
i nspection throughout the adoption process; (2) that the plan
anmendnments are not based on the best avail able, professionally
acceptabl e data and analysis; and (3) that the Blydenstein and
Seven J anmendnents are not supported by data and anal ysis as
they relate to infrastructure, character of |and, and need for

redevel opment and thus are inconsistent with rel evant

statutes, Departnment rules, and Conprehensive Pl an provisions.



Al t hough Petitioners have not addressed the first allegation
in their Proposed Recommended Order, and have apparently
abandoned that issue, in an abundance of caution, a brief

di scussion of that matter is presented bel ow

b. The parties

4. The Departnent is the state |and pl anni ng agency
responsi ble for review ng and approving conprehensive pl an
amendnents by | ocal governnents.

5. The County is a political subdivision of the State
and is the | ocal government which enacted the three plan
anmendnment s under review. The overall size of the County is
approxi mately 538 square mles, with agricultural uses on 72
percent of the land, residential uses on 16 percent of the
| and, public conservation uses on 6.5 percent of the [and, and
ot her uses (such as comrercial, industrial, and institutional)
on the remaining 5.5 percent of the land. The current
popul ation is around 125,300 residents.

6. Blydenstein is the owner of the property that is the
subj ect of Amendnment 01-7. He submitted oral and witten
comments concerning Amendnent 01-7 to the County during its
adopti on.

7. Melzer is a former County Comm ssioner who resides
and owns property within the County. She is also the

chai rperson and nmenber of the board of directors for MCCA



Mel zer presented comrents in opposition to all three
amendnments during the tinme period beginning with the
transmttal hearing for the plan amendnments and ending with
t he adoption of those amendnents.

8. O Connell has resided and owned property in the
County since 1984. She presented coments to the County in
opposition to Amendnents 00-01 and 97-4 (but not to Amendnent
01-07) during the time period beginning with the transmttal
hearing for the plan anendnments and ending with the adoption
of those amendnents.

9. MCCA is a not-for-profit corporation first organized
in 1965 and | ater incorporated in 1997 to advocate and pronote
the protection of the natural environnent and quality of life
in the County. The specific purpose of the corporation is to
"conserve the natural resources of Martin County, to protect
the native flora and fauna of Martin County, to maintain and
i nprove the quality of life for all of the residents of Martin
County, and to work to these ends."

10. The corporation holds nonthly meetings and annual
forums to educate its nenmbers and ot hers about issues related
to the County's growth managenent. |In prior years, it has
actively participated in the devel opnent of the County's
Conmpr ehensi ve Plan and actively advocated for a public Iand

acquisition programin the County. Presently, there are 104



i ndi vi dual nmenbers (of whom 99 reside in the County), 9
del egates at | arge, and 20 corporate and non-profit corporate
menbers. The latter group includes such organi zati ons as 1000
Friends of Florida, the Marine Resources Council, and the
Citizens Stormwvater Protection G oup, who al so have individual
menbers residing within the County. The parties have
stipulated that MCCA made comments to the County in opposition
to the three anendnents and that a substantial nunmber of MCCA
menbers own businesses within the County. The record also
shows that MCCA's Board of Directors passed an appropriate
resolution authorizing MCCA to file this action.

11. Intervenor, the Econom c Council of Martin County
(ECMC), is a non-profit corporation whose mssion is to
dedi cated to building a quality comunity which provides a
heal t hy econony and protects the quality of life and to
encour age the planned growth of the County. Like the MCCA,
the ECMA has actively participated in the devel opment of the
Conprehensive Plan. |Its nmenbers are individuals and
busi nesses who reside, own property, and operate businesses
within the County. The ECMC made coments to the County in
support of the three amendnments during the adoption of those

anendment s.
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C. The Anendnents

12. Anmendnent 00-01 represents a policy change by the
County and anends the text of the Econonic Elenent and FLUE to
change the net hodol ogy for determ ning the need for comrerci al
land within the County. Prior to the anendnment, the County
used a supply-demand equati on based upon an "acreage per
popul ati on" nethodol ogy to determ ne the amount of comrerci al
| and use necessary to serve the County. Under the old
nmet hodol ogy, rel evant portions of the FLUE, in conjunction
with various provisions in the Econom c El ement, were used to
establish a supply-demand equation that would deterni ne
whet her the projected need for comercial |ands by a future
popul ati on of the County could be net by the current anmpunt of
designated lands. |If the result of the equation was a surplus
of commrercial |ands, that factor alone would require the
deni al of any request to redesignate | and for comrercial use,
regardl ess of any other factor or circunstance. According to
the repeal ed text of the Plan, this nmethodol ogy produced a
1,131-acre surplus of comrercial |ands for the year 2010.

13. The County proposes to use a nore flexible policy
and guideline type of review to make this need determ nati on.
Rat her than projecting future demand for commercial |and based
solely on a nunerical calculation, the County will nake that

determ nati on based on a nunber of factors which nust be
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wei ghed together, such as suitability, |ocation,
conpatibility, comunity desire, and nunmerical need. It also
proposes to change the manner in which nunerical need is
determ ned. Under the new nethodol ogy, the County wll now
use jobs and the anount of |and needed to support those jobs.
Put anot her way, comrercial demand will be based on the

proj ected nunber of jobs in the future. Using the new

met hodol ogy, and after adding a 25 percent market factor, the
County projects that in the year 2015 there will be a
comrercial land deficit of 112 acres.

14. To acconplish this change in policy, the amendment
alters the text of the Econom c El enent and FLUE by noving
sone | anguage fromthe goals, objectives, or policies sections
of the elenents to prelimnary sections that contained
sunmari es of the data and anal ysis relied upon for each
element. It also elimnates certain | anguage fromthe goals,
obj ectives, and policies of the elenents, or fromthe
precedi ng sections containing summaries of data and anal ysi s,
where such | anguage was redundant and al ready appeared
el sewhere in the Pl an. In contrast to the former provision,

t he new anendnent makes a finding that "the raw data appears
to show that there is a significant deficit of comercial |and
necessary to acconmodate econom c needs if Martin County's ten

year trend toward retail/service jobs continues.™
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15. Anendnent 01-07 pertains to a 27.8-acre triangular-
shaped tract of land |located I ess than a mle south of the
center of the urban area of Indiantown, a small comrunity in
t he sout hwestern part of the County. The property, which |ies
within the County's Primary Urban Service District, is bounded
on the north by State Road 76, a major arterial roadway which
connects I ndiantown with Stuart, on the west by State Road
710, another major arterial roadway which connects | ndi antown
with Okeechobee and Pal m Beach Counties, and on the east by
Sout hwest | ndi antown Avenue, which connects State Roads 76 and
710. The site is surrounded by vacant property, including
Agricul ture-designated | and on three sides, and Estate Density
Resi dential on the other. Inmmediately north of State Road 76
lies the C-44 Canal, a major waterway that connects Lake
Okechobeee with the South Fork of the St. Lucie River and
ultimitely the Atlantic Ocean. A two-lane bridge (with no
pedestri an wal kway) provides autonobile access from | ndi ant own
to the Blydenstein property. The amendnent changes the | and
use designation on the property from Mobile Home Residenti al
(8 dwelling units per acre) to CGeneral Comercial. Even
t hough the property is designated for use as a nobile hone
park, the property has been vacant and undevel oped for nore

than 20 years and is used principally for cattle grazing.

13



16. The Seven J property consists of 2.99 acres | ocated
just west of Jensen Beach in the northern part of the County
at the intersection of U S. H ghway 1 and West norel and
Boul evard, both major arterial roadways. The property is
adj acent to a partially built Devel opment of Regional | npact
(DRI') known as the West Jensen DRI and is virtually surrounded
by other commercial uses. The amendment changes the | and use
desi gnati on on the property from Medium Density Residential (8
dwel ling units per acre) to General Comrercial. Presently, a
nursery, older residential hones, rental property, and
wet | ands are found on the property; the nearby property is

primarily made up of both devel oped and undevel oped commrerci al

| and.

d. Availability of Data and Anal ysi s

17. Rule 9J-5.005(1), Florida Adm nistrative Code,
requires in part that "[a]ll background data, studies,

surveys, anal yses, and inventory maps not adopted as part of
t he conprehensive plan shall be available for public

i nspection while the conprehensive plan is being considered
for adoption and while it is in effect.” Relying upon this
provi sion, Petitioners have contended in their Unil ateral
Prehearing Stipulation that the County failed to make such
data and anal ysis "available to the public throughout the

revi ew and adoption process."

14



18. At | east one general source of data that was used by
County experts was not physically present in the County
of fices for inspection by the public during the adoption
process. That derivative data source was entitled "CEDDS
2000: the Conpl ete Econonmi ¢ and Denobgraphi ¢ Data Source" and
was prepared by Whods and Pool e Economi cs, a Washi ngton, D.C.
consulting firm The data source was used by one of the
County's experts (Dr. Nelson) "to generate [the] demand
nunbers” in his technical report. |In order to inspect and
review this data, Petitioners, like the County or any other
i nterested person, would have had to purchase a copy fromthe
aut hors. However, all of the data and anal yses accunul ated or
generated by the County staff were available for public
i nspection during the tinme between the transmttal and
adoption of the amendnments under review. Further, Petitioners
did not show how they were prejudiced by the failure of the
County to mmintain the Whods and Poole data in their offices.

19. The Departnent does not construe the foregoing rule
as narrowly as Petitioners, that is, that every piece of data
relied upon by a | ocal governnent nust be physically present
in the jurisdiction of the |Iocal governnent. |[|ndeed, the
Departnent has never found a plan amendnent out of conpliance
solely on the basis that data was not physically |located at a

| ocal governnment's offices. Rather, it construes the rule

15



nore broadly and considers the rule to have been satisfied so
| ong as data and anal yses are "avail able for public

i nspection,"” even if this means that derivative source data
such as the Wods and Pool e report nust be purchased from out -
of -state sources.

e. Were the plan amendnents based on the best avail abl e,

prof essi onally acceptabl e data and anal ysi s?

20. Petitioners contend that the plan anendnents "are
not supported by the best avail able and professionally
accept abl e data and analysis.” As to this contention, Rule
9J-5.005(2)(a), Florida Adm nistrative Code, sets forth a
general directive that all plan provisions "be based upon
rel evant and appropriate data and anal yses applicable to each
element.” In addition, the sane rule requires that the data
must be "coll ected and applied in a professionally acceptable
manner . "

21. Petitioners contend that the County's collection of
data to support the anmendnents, and its analysis of that data,
was not professionally acceptable, as required by the rule.
More specifically, Petitioners contend that the County
undercounted the comrercial |and inventory used in projecting
future need by omtting between 80 and 100 acres of
undevel oped comrercial |and fromthe West Jensen DRI, by

failing to count commercial devel opment allowed in industrial-

16



desi gnated | ands, and by failing to include 30 acres of |and
at the Wtham Field airport which remains avail able for
commerci al devel opnent. They also contend that the County
i nadvertently failed to include nore than 60 acres that were
pl aced in the Commercial category by anmendments to the FLUM in
1995 and 1996 and whi ch remai n undevel oped and avail able for
new conmerci al devel opnent.

22. In support of the amendnents, the County submtted
to the Departnment nmore than 1,000 pages of supporting
mat eri al s and maps, including 384 pages related to the FLUM
anendments, 642 pages of revised supporting data for the text
amendnents, and 89 pages of public coments. In choosing the
sources of data to support the plan, the County used generally
accepted, nationally available data as the basis for its
review and revision of the Plan. After review ng the
foregoing material, the Departnment found such data and
anal ysis to be rel evant and appropri ate.

23. The County al so generated extensive data from
| ocally available information that is unique to the County,
such as an inventory of the lands within the County that are
desi gnated for Commercial uses on the FLUM but do not yet
have any devel oped comrercial uses on them

24. As to one of Petitioners' contentions, the County

agrees that its staff inadvertently omtted 60.4 acres of
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conmerci al property which was changed to that designation by
certain 1995-96 FLUM anendnents. However, the greater weight
of evidence shows that this on ssion was not significant in
terms of the overall collection of data, and it did not render
the gathering of the other data as professionally
unaccept abl e.

25. Petitioners go on to contend that the anal ysis of
the data (in determ ning the supply inventory) was flawed for
a number of reasons. First, they argue that the undevel oped
portions (around 70 acres or so) of the West Jensen DRI that
are commerci al l y-desi gnated | and shoul d have been included in
the commercial |and inventory. The West Jensen DRI is an
approxi mately 180-acre residential/comrercial devel opnent with
a |l arge commerci al conponent. Even though specific site plans
have not been issued for some of the undevel oped property, the
County excluded all of the undevel oped acreage because the
property is dedicated under a master plan of devel opnment, and
therefore it would be inappropriate to include it as vacant
inventory. On this issue, the nore persuasive evidence shows
that the treatnent of undeveloped land in a DRI (subject to a
mast er plan of developnent) is a "close call"™ in the words of
wi t ness van Vonno, and that it is just as professionally
acceptable to exclude this type of undevel oped | and from

vacant commercial inventory as it is to include it.
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Therefore, by excluding the West Jensen DRI land fromits
inventory count, the County's analysis of the data was not
fl awed, as alleged by Petitioners.

26. The Plan itself does not allow comrercial uses
within the Industrial |and category. However, the County's
Land Devel opment Regul ations (LDRs) permt certain comerci al
uses on Industrial |ands when done pursuant to specific
overlay zoning. While the County (at the urging of the
Departnent) intends to review (and perhaps repeal) these
regul ations in 2003, and possibly create a new m xed-use
category, there are now i nstances where comrerci al uses are
| ocated on Industrial [ands by virtue of the LDRs. Because of
this anomaly, Petitioners contend that the County's analysis
of the data was flawed because it failed to count vacant,
surplus lands in the Industrial |land use category that are
avai l abl e for commercial devel opnment.

27. Except for arbitrarily allocating all undevel oped
industrial land to the comrercial category, as Petitioners
have proposed here, the evidence does not establish any
reasonabl e basis for making an industrial/comercial division
of industrial-designated | ands for inventory purposes.

I ndeed, no witness cited to a simlar allocation being mde in
any other |ocal governnment's conmprehensive plan as precedent

for doing so here.

19



28. In those rare instances where the Plan itself
permts multiple uses in a single |and category, such as
Comrercial Oficel/Residential (an office and nulti-famly |and
use designation), the County used a supply figure that was
derived fromestimati ng how nmuch land in this category was
devel oped commercially as opposed to residential and
al l ocating acreage fromthe category based on that percentage.
No party has suggested that such a nethodol ogy be used here,
particularly since the m xed use categories are
di stingui shable fromsingle | and use categories, such as
| ndustrial and Commerci al .

29. Moreover, the County has denonstrated a consci ous
effort to separate these two types of |and uses (industrial
and commercial) into separate and distinct categories, they
are depicted separately on the County's FLUM and the Pl an has
separate |locational criteria for the siting of these | ands.

30. Based on the foregoing, it is found that the
County's analysis of the data was not flawed (or
pr of essi onal |y unaccept abl e) because it failed to include
undevel oped industrial lands in the comrercial inventory.

31. Petitioners next contend that the County erred in
its commercial inventory count by failing to include around 30
acres of vacant land |located at Wtham Field, a |ocal airport.

Under the present zoning scheme at the airport, only aviation-

20



related commercial uses are allowed, and thus the vacant | and
cannot be used for any other commercial purpose. Further, the
airport is designated Institutional on the |and use nmap,

rather than Industrial, and it would be inappropriate to count
vacant institutional lands in the comercial |and inventory.
Therefore, the exclusion of the Wtham Field |land fromthe
commercial inventory did not render the County's anal ysis of
the data professionally unacceptable.

32. Finally, the remaining contentions by Petitioners
that the County understated its supply inventory for both
commercial and industrial property have been consi dered and
rejected.

33. In summary, it is found that the amendnments are
based on rel evant and appropri ate data and anal yses, and that
the data was collected and applied in a professionally
accept abl e manner.

f. The Bl ydenstein FLUM Anendnent

34. Petitioners generally contend that there is no
denonstrated need for the Blydenstein parcel to be
redesi gnated as General Commercial, that the amendnent is not
based upon data and anal ysis, that the County failed to
coordinate the land use with the availability of facilities

and services, that the anmendnent is inconsistent with
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redevel opment and infill policies, and that the anmendnment
encour ages urban spraw .

35. The Blydenstein amendnment reclassifies 28 acres to
comrercial use and will anmount to 36 percent of the existing
commerci al devel opnent in downtown |Indiantown. 1In ternms of
need, the County projects that only 17 acres of commerci al
devel opnent will be needed in Indiantown through the year
2015, and there presently exist around 186 acres of
undevel oped comrerci al acreage in that community. At the sane
time, Amendment 00-01 reflects a deficit of 112 acres of
commercial land in the County during the same time period.

Al t hough the | ocal and countyw de demand cal cul ati ons are
seem ngly at odds, at least in the Indiantown area, there wll
be a surplus of unused commercial |ands through the end of the
current planning horizon, and thus there fromthat perspective
there is no need for an additional 28 acres of comrerci al
property in that |ocale.

36. Notw thstanding a | ack of numerical need, that
consideration is not the sole factor in detern ning whether
t he amendnent shoul d be approved. As noted earlier, in
addition to need, the County considers such factors as the
suitability of the property for change, |ocational criteria,
and community desires in nmaking this determ nation. Here, the

subj ect property is suitable for comercial devel opnent
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because of its location on two major arterial roadways and its
ready access to a railroad and major waterway. Further, the
property is located within the Prinmary Urban Services
District, which is an area specifically designated for nore
i ntense, urban developnent. |In addition, the current |and use
designation allows 8 residential units per acre, which is an
"urban" type of designation. Finally, because there is
vacant, undevel oped property surroundi ng the subject property,
t he redesignation of the property to General Commercial wll
not pose a conpatibility problemw th any residential areas.
VWhen t hese consi derations are weighed with the need factor, it
is found that the proposed | and use change is appropriate.

37. The existing | and use designation of Mobile Home
Residential is a carryover |and use designation which
recogni zed the nobile honme use that occurred on the property
when the future | and use maps were originally created. At the
present time, all nobile home use has ceased and the property
is vacant. The nearest residential neighborhood is located to
the north across State Road 76 beyond the Canal and is at
| east 600 feet away. Because of the property's configuration
and i medi ate proximty to major arterial roads, railroad
tracks, and a canal, the greater weight of evidence shows that
it is not suitable for residential devel opment. These

consi derations support the County's determ nation that the
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property has been inappropriately designated as residenti al
for nore than a decade.

38. Although the County did not conduct formal studies
to determ ne whether the public facilities and services wll
be capabl e of serving the proposed change in | and use, a
general analysis of the availability and adequacy of public
facilities was performed by its staff. That analysis reflects
that the property lies within the service area of a | ocal
wat er and sewer utility and has access to two mmj or roadways.
Based on its proximty to mpjor roadways and | ocal public
utilities, the County does not anticipate that the change in
| and use will adversely inpact public facilities and services.
To ensure that this does not occur, the County will require a
traffic inpact analysis at the time the parcel is submtted
for devel opment review.

39. Rule 9J-5.006(3)(b)8., Florida Adm nistrative Code,
requires that a plan "[d]iscourage the proliferation of urban
sprawl . " Leapfrog devel opnment is a form of urban sprawl and
typically nmeans | eaping over a | ower density devel opnent and
pl aci ng hi gher density devel opnent just beyond the | ower
density devel opment. G ven the |location of the Blydenstein
property within the Primary Urban Services District, and the
adj acent major arterial roads, railroad, and canal, the

greater weight of evidence supports a finding that the
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proposed | and use change will not constitute | eapfrog
devel opnment .
40. The change in land use will not pronmote, allow, or

desi gnat e urban devel opnent in radial, strip, isolated, or

ri bbon patterns; it will not result in the premature or poorly
pl anned conversion of rural land; it will not discourage or
inhibit infill or redevel opment of existing neighborhoods; it
will not result in poor accessibility anong |inked or related
| and uses; and it will not result in a |oss of significant
amounts of functional open space. |In the absence of these
indicators, it is found that the amendnment will not contribute

to urban spraw .

g. The Seven J FLUM Anendnent

41. Like the Blydenstein amendnent, Petitioners |ikew se
contend that there is a | ack of denonstrated need for the
Seven J anmendnent; that the anmendnment | acks data and anal ysis;
that the County failed to coordinate with the availability of
services; that the amendnent will pronote urban spraw ; and
that the amendnent is internally inconsistent.

42. The Seven J property is surrounded by the partially
built-out West Jensen DRI, is located within the County's
Primary Urban Services District, and is considered to be in a
"regional hub" of activity, that is, within the core of mgjor

comerci al developnment in the northern part of the County.
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Further, it is located on an eight-lane road at a maj or
intersection (U S. Hi ghway 1 and Westnorel and Boul evard).
Therefore, the change is conpatible with surroundi ng existing
and planned comerci al uses, and the County's redesignation of
the property from Medium Density Residential (8 units per
acre) to General Commercial is appropriate. Further, the
greater weight of evidence shows that because the property is
| ocated within the Primary Urban Services District, is near
exi sting commercial and residential devel opment, and urban
services are already provided, the Amendnment will not
contribute to urban spraw

43. Finally, the greater weight of evidence supports a
finding that the anmendnment is internally consistent and based
on adequate data and analysis, contrary to Petitioners'
assertions.

CONCLUSI ONS OF LAW

44. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties hereto
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.

45. O Connell (except as to Anendnent 01-7), Mel zer, and
Bl ydenstei n reside, own property, or own or operate a business
within the County and submtted oral or witten comments,
recomrendati ons, or objections to the County during the

adopti on process of the anmendnents. Thus, they are affected
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persons within the nmeani ng of Section 163.3184(1)(a), Florida
Statutes, and have standing to chall enge the anendnents.

46. It is concluded that MCCA and ECMC are "operating a
busi ness” within the County by conducting neeti ngs and
participating in governnental decisions and are therefore
af fected persons within the meaning of the law. See The

Sierra Club v. St. Johns County and Dep't of Comm Affairs,

DOAH Case No. 01-1851GM (DCA July 30, 2002); 1000 Friends of

Fla., Inc. and Audubon Society of the Everglades, Inc. v.

Dep't of Comm Affairs, DOAH Case No. 01-0781GM (DCA Dec. 28,

2001) .

47. Section 163.3184(9), Florida Statutes, provides that
when the Departnent has rendered a notice of intent to find a
conprehensi ve plan provision to be in conpliance, those
provi sions "shall be determned to be in conpliance if the
| ocal government's determnation is fairly debatable.” Thus,
Petitioners nmust bear the burden of proving beyond fair debate
that the chall enged amendnents are not in conpliance. This
nmeans that "if reasonable persons could differ as to its

propriety,” a plan anmendment nust be upheld. Martin County v.

Yusem 690 So. 2d 1288, 1295 (Fla. 1997).
48. The nore persuasive evidence supports a concl usion
that Petitioners have failed to prove beyond a fair debate

that the three amendnents are not in conpliance.
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49. Finally, Part VII of Ordinance No. 598 reads as
fol |l ows:

Speci al acts of the Florida Legislature
applicable only to incorporated areas of
Martin County, County ordi nances and County
resol utions or parts thereof, and other
parts of the Martin County Conprehensive
G-owt h Managenment Plan in conflict with
this ordinance are hereby superceded by
this ordinance to the extent of such
conflict.

Petitioners contend that this provision "is vague
concerning the | egal effect and nmeani ng of the amendnents, and
about which parts of the Plan it supercedes,” and that it is
i nconsistent with the procedural requirenents in Rule 9J-
5.005(8)(b)-(d), Florida Adm nistrative Code. However, the
provision is sinply a part of the enacting O di nance which
adopted the anendnments and not a part of the plan anendnents.
As such, it is not subject to a conpliance review. Therefore,
assum ng that Petitioners' fears are valid, a determ nation as
to the meaning or effect of this provision would have to be
made by a court of conpetent jurisdiction rather than by this

f orum

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons

of Law, it is
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RECOMVENDED t hat the Departnent of Community Affairs
enter a final order determining that Martin County Pl an
Amendnents 00-01, 01-07, and 97-4 are in conpliance.

DONE AND ENTERED this 16th day of October, 2002, in

Tal | ahassee, Leon County, Florida.

DONALD R. ALEXANDER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

wwv. doah. state. fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 16th day of October, 2002.

COPI ES FURNI SHED

Steven M Siebert, Secretary
Departnment of Community Affairs

2555 Shumard Gak Boul evard, Suite 100
Tal | ahassee, Florida 32399-2100

Cari L. Roth, General Counsel
Departnment of Conmunity Affairs

2555 Shumard Oak Boul evard, Suite 325
Tal | ahassee, Florida 32399-2100

Ri chard J. Grosso, Esquire

Envi ronmental and Land Use Center, Inc.
3305 Col | ege Avenue

Shepard Broad Law Center

Fort Lauderdale, Florida 33314-7721

Joan P. Wl cox, Esquire

2336 Sout heast Ocean Boul evard, PMP 110
Stuart, Florida 34986
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Colin M Roopnarine, Esquire
Departnment of Conmunity Affairs
2555 Shumard Oak Boul evard

Tal | ahassee, Florida 32399-2100

David A. Acton, Esquire

O fice of County Attorney
2401 Sout heast Mbnterey Road
Stuart, Florida 34996-3322

Johnat han A. Ferguson, Esquire

Ruden, McCl osky, Smth, Shuster & Russell, P.A.
145 Nort hwest Central Park Plaza, Suite 200
Port St. Lucie, Florida 34986-2482

Linda R McCann, Esquire

Royal Pal m Fi nanci al Center

789 South Federal Hi ghway, Suite 310
Stuart, Florida 34994-2962

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days of the date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will render a final order in this matter.
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